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U~g @TATES COURT 0Ã A'PE~, „„,
PORTHK MSTBzCT OF COLUMBIA CIIt(4I'l~" -'l'I 7-'

(

JJ g'gg) I
r'i

IOMBDIA FARTNHRS„THC.,

LP?8365.COM, et a1,

Petitioners,

Case No. 02-12A4

LONAIUAN OF CmaRZSS

Consolidated with Case Nos: 02;,1245, 02-

1246. 02-1247„02-1248, 02-1249

Resp orient

OPPOSmo~ Oe COmrmcer
OWNERS AND PER%'ORMKRS TO LIVE365.CON'8

ElVCERGKNCY MOTION $Q RT INC APPEAL

Pursuant to Federal Rule ofAppellate Procedure 27 and Local Rule 27,

Intorvenors and Petitioners in consolidated. cases tbe Recording Industry Association of

America, Ino. ('~"), the American PvAzrzti,on of Television rrnd Radio Artists

("AFTRA"), snd the American Feb&ation ofM»aiciana ("AFM") (collectively

"Copyright Cheers sad Performers") hereby oppose the Emergency Motion for Stay

Pending Appeal ('Motion"j ofPetitioner Liye36g.co»r ('"Livo365").

Pirst and foremost, the motion must be denied»»dm; 17 U.S.C, $ 802(g). The

la»gupge ofthe statute provides a deQaitive'basis.for rejecting re@Nests to stay the

payment ofroyalties under a compulsory lie~ac perdu~ appeal ofa 5nal decision ofthe

Librarian of Congress. Ia addition,.the lanprsgc of 17 U.S.C. g $ I 12 and 114 rnalres
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clear that Live365 corn is xLot entitled to a stay of its ob ga
'

li 'tion to ay royalties due for

ent Df its service.
the us» of copyzig sohted. unrl recordings since the cnrumencemen

Iu the unlikely event t s o., tha thi C urt finCk it necessary to apply th» traditional four-

factor test and consi er e s s 'v
d, th .. ub tautive arguments for a stay a,dvanced by Livc365 in its

Motion, those arguments have already been considered and ov
'

y ejerwhdmux 1 r ectedby

the Librariau of Congress iu his Order of October 18, 2002„rejecting Live365 s Motion

frjr Stay Pending Appeal 'ive365 has made no effoxt to address the definitive

conclusion ofthe Librarian that s, stay was not warranted under the traditional test,

instead merely restating the arguxnmts that were reject»8below„

In addition, new information available since the Librarian's decision—

information. that Live365 h~s also &iled to mention- undercuts Live365'a irreparable

harm. argumerit even further. At least with respect to royalti~~ due to SoundExchange'embers,
Live365 has un need of an emergency stay because it hss asserted, its eligibility

aud accepted a SouudEx»bauge offer to eligible small wrihcasters to temporarily linut

royally payments for past years to the ~um fee of $500 pcr, year,'

The Librarian*s decision. is attached af. T'ah A. See Local Role 2"J(g)(2).

'HoundExchange is one of the designated agents appointed. by the,'f~ibrariau of CongreM

tc collect royalti»s duo to copyright owners aud. performers. Final Rule and Order of the

Librarian of Congress in the Detrxmination ofReasonable Rates and, Tcrrus for the

Digital performance of, Round Recordings and Ephemeral Recordings, O'I Fed. Reg.

45240„45274 ($261.4(b)),

H1G letter Rom John O. Jefrey nfLive365 acceptms the offer iroxu SoundBxchange is

attached at Tab B (financial data in letter are redacted) Copyright Owners and

Pexforwel's do not liave sufficient information on Live365's revenues to take a position at

this time on whether Live365 in fact qualdies for this offer, which is limited ta those

coxupvni»s with revenues of less than $ 1 million that 5t within the definitiouof "eligible

stnall rvebcaster"'s define, in H.R, 5469, the Small Webcaster Amendments Act of 2002

("SWAA"). The text ofthe oiiex, which was published in sn open invitation au the

SouudExchange vrebsite, is attached at Tab C.
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I, Live365's Motion tor a Stay Is I'reclnded,by 1'1 U.S.C. $ 802 (g) an6

1'7 U,S,C, g 114 arrd 1l.2.

Section 802(g) of the Copyright Act, which vlas added by thc CRT Eeforni Art cf

1993, states that royalty payments may not be stayed pending appeal "Tho pendency of

an appeal under this paragraph,ahull not relieve persons o'bligated to make royalty

payments under sections [112. and 114] who would be affected by the determination on

appeal tc deposit the statement ofaccount snd roya'ity fees specified in those sections."

17 U.S C ( 802(g) (etnphasis added). This provision, which Live365 fails even to

mention — let alone discuss — m~lccs olesr that those who take advantage ot the Section

l, 12 and, 114 compulsory licenses, which are the subject of'the underlying Gnarl rule snd

order that arc tho subject ofLivc365's motion, cannot Flclay payrrLent of any of tbeir

royalties pending appeal. Congress has already deterrrrjncd in Section 802(g) that the

policy of ensuring prompt compensation to copyright ovrncrs snd performers following

the Libraria's determination shout not 'be f'rustrated by licensees who appeal that

determine atjon.

gnrtliermoro, Section. 1.14(0(4)(Q of the Copyright Act provides that: "Any

roy'.sty payments in arrears shall bo made on or before t'hc twentieth day of the rn,nnth

next succeeding tire month irL which the royalty fees are set."

17 U.S C. $ 114(f)(4)(C)(eniph~sis added). Comparable 1~go is set forth in Section

112{e)(7)(B) of the Copyright Act, 17 U.S.C $ 112(e)(7)(8). These provisions, which

Ljvc365 also fails to tnentian, make clear that Live36S is not entitled to any corui-otrlcred

stay of its obligation to pay back royalties, The Librarian previously ruled on,Tuly 8 that

thc Section 112 and 114 vates shall be effective as af Soptotnbor 1, 2002., which resulted

in s. deadline for payment of amounts in arrear of October 20, 2002 Copyright Orators
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ron to ost one the effective d.ate es long
end performers believe that the Librarian s decision p p

ev~dxeless, oTrco September 1, 2002 was

as he did was improper and contrary to law. Never

set by the Librarian as tbe effective date, royalty payrna ents are: duo in accordance with the

requirements of the Copyright Act,

The K ibrarian Properly Rejected a Stay oir the Grounds Asserted by

Livr369.

Rafhcr than address the relevant statutory provisions iu its motion, Live365 bss

once again confined itselfto arguiug that the traditional factors applicable to motions for

stay — motions that sre made outside the context of the Copyright Act's compulsory

liconsing provisions — support defial of its compulsory licensing payments. As

discussed m the comprehensive ate;oision of the Librarian xejectiug Live365's motion for a

st holow, Live365 overwhelmingly failed tc demonstrate thar it is entitled to a stay

based on those traditional factors The; T,ibrariau rejected arguments meric for the

&st time by Live365 in its stay motion — argumeuts that Live365 failed to raise during its

active participation in the CARP proceeding'- as w'el1 ss arguments ruade by Live365

that were raised and squsrely rejected by the CARP and by the Librarian. Live365's

~ As noted by the Librarian in his opposition to Live365's motion for a stay iu this Court,

these arguments maynotbe raised for the Gret time onsppeaL Opposition of the

Respondent, the Librarian nfCongress, to the Live365.corn Moiinii for a Stay Pending

Appeal, Ortnhcr 28, 2002, at 8
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request for a. stay xere ere o. 1 th f re mustbe rejected for the same; reasons citedby the

Ltbrsr(an

Live365"s request must also be denied. because, in addition to the Librarian"s

rejection ofits c)aims to irreparable ha~ any possible irreparable harox that it might

otherwise claim, was completely undexxnirxcd. when it noti6 . ~ g'Ged SouurTFxchatx e on October

19, 2002 thM it was accepting a public offer that SoundBxchsnge made. to eligible stnall

an $1
webcastc~ SoundExchange is voluntarily allowing those webcasters with less than $

million in revenues during the period from November 1, 1998 through Tune 29„2002,,

who would bc eligible to pay royal(ies based on the terms established in the proposed.

SWAA. to pay temporarily only the minimum fcc of $500 per year penduxg congessional

action on the S%AA. Az noted above, while Copyright Owners aid. Perfoxmers take no

positim, on. Live365's action at. this time, T.ivc36S appears to believe it is elit;ible for the

offer. Assuming that Live365 does in fact meet the deonition of an elipblc small.

webczster, T,ive365 will suffer no lxaxm whatsoever. let alooe irreparable harm, from the

denial ef its cnxergency motion.

'ivc365 makes a half-hearted attempt (Motioxx at 1-2) to explain why it waited over

two tnontbs from the date of the Lxbrarian's final rule ancl order, wlzch was published in

thc Federal Register ou July 8, 2002, befnrc filixlg its Inotion for a stay below ou

September 27, 2002. lass dian a, xnouth before its paymcut nhhgation was to begin But

throughout tbc proceedings before the CARP aud the Librarian, Live 365 was i clxrcsented

by experienced counsel from large, sophisticated. law Qxms. Tlxcrc simply is no excuse

for Livc365's waiting until the last moment tr seek a stay.



11/04/02 20:23 FAX 202 942 5999 A & P FAX CTR DC 46 g]008/023

, C ~@t Owners and. Performers oppose Live36 's

a and 114 artd
Motion aud urge this Court ta uphold the provisions of Sections 802(g), l. 1

deny the 1Vlnti,nn.

Respectfully submitted,

AVRRICAN FEDERATION OP RECORDING INDUSTRY ASSOCIATION

TEL'FUSION AND RADIO ARTISTS OF AMERICA, AC.

By:
Robert Alan Garrett
Ronald A. Soheohter
Michele T. Woods
Jule L. Sigil,
ARNOLD k P.ORTBR

555 Twe1lth Street, N,W.
%'ashington„D C 20004

(MZ) 942-5719AMERICAN PEDERATION OF

MUSICIANS

sp W j~)'~
Patricia Polish
BRBDHOPF k KAISER, P.L.I-C.
805 Fifteenth Street, N.Vl,
%'ashington, D t 20005

(202) M.~~2600

By.
Arthur L~nc
FINNZGAN, HFNQERSON, PARABOW,

GARRETT k DUNNER
1300 I Street,

N%'ashington, IXC. 20005

(202) 408-4032

November 4, 2002
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~caa.Tw &~~op "~ V~CS

f th g,r~oinp Oppoartron o

, Li e36S corn'a EmersencyMo" "

served. this 4th day o ovem erfN b 2002 by facaim11e and iirst-class mail to the following

persons,

David D. Oxenford

Barry H. Gottfried
Cynthia, D Greer

Shaw Pittman
2300 N Street, N.W.

Washington, D C 20037-1128

Elizabeth H. Rader

StaTrford Lavr School

Center for Internet 8c Society

559 Nathan, Abbott Way

Stanford, CA 94305-N10

Mark%. Pennak
Appellate Staff
Civil Division, Raorn. 9148

Department of Justice

Washngton, D.C. 20530-000l

Adam j. Criheo
Weil, Gotshsl, th Mao.ges LLP

767 Fifth Avenue
New York, New Yorlc 10153

Sandra M. Aistars

Weil, Gotahal k. Mangea LLP

150'1 K Street, N.%'nite

100
Washington, D.C, 20005

Kenneth M. KauQnan
Skadden, Arps, Slate, Meagher, k, Flom,

LLP
1440 New York Avenue, N.W.

Washington D C 20005-2111

Bruce G. Joseph
Wi,ley„ReiD 8c Fielding
1.7'76 K Street, N.W.
Washington„D.C, 20006

David. 0 Carson, Eaq.

Ofnce ofthe; C~eral Counsel

Copyright 09ice
James Madison, Memorial Bldg

loom LM-403

First and. Qxdependence Avenue, S.H.

%'asbington, D,C. 20559-600

William Malone
Miller k Van Baton, PLLC

1155 Connecticut Avenue, N.%'.

Suite 1.000

WaSbington, D,C. 20036-4320

Bartp L Slotni ck
Loeb k Lo h LT P

345 Park Avenue

New York, New York 10154

7isha jVleCray
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On Iimo 20, 2002, tbe Librarian Ol'Collgrnss issued his Pinxxl Rxxls and Order ("Orde+

xn lite sboye~pdxmcd prooeÃling establishing the royalty tutee and terms for the stetxxtary

Econse for eligible nottsubsciiptiau scxvlace to perfotxn sound tecordlngs publicly by means of

digital audio tansxxdssinus ( xxwhcnstine") under 17 U S,C. $1 14 ixnd the statutory Ilccase tc

Inxdus ephemeral recordings ofsound recordjltgs for xxsc of sound recordings under the statutory

license act forth xn 17 TJSC. $ 112 67 HL 4573S (Tgly g. 2002). Thc; Order was the final ruling

in e Lapyrlgtit Arbitration Royalty Panel ("CARP") proceeditlg COnducted to detcixnlne the rates

and terxut &r thc two stattttoyy licenses. Axuong other things, tbe Librarian s Order established

royalty fccx to bc paid 'based an thc nittuber of perEcxxrumoet of sound recordingc a.wabcaster

tNnsniits anti established. a mizmnum reyxuty fee af5500 00 pcryear Aa rextuxred by 17 U S.C.

$ 114, the Qrderprovided that royaltixxs must be pxxd forall trausttt1ssicns thxxx bsvc been xnede

pursuant to tba stailltory license smcc October 2g, I9Ã, tbc dxxta cn which rite statutory license

went into effect. Sce 2 I OZK. ) 261.3(xD, 17 U.S C. i1114(fl(2){8)-

On August 7, 2002, Live365.sore, Inc ( Livc361 "1 tiled a noiice ofappeal'f thc Order

with the Clsdx ol'rhc United Statue Court ofAppeal& for tix» District al'i.rilnnlbls Circulg Qu

September 30& 2002, Livc3iiy tiled %jth Iho Register ot Copyrights a Motion tor Stay pending

Appeal. The motioit requested "a stay ol'11ie T.ibratimt's Final Rule end Order Pfinai Rule ), 67

txciL Rgg 5&240 (July 8', 2002), recpiring statutory licensees la Illaisc royalty pnyxneuts, based on

stated rates and ITxinltatlllx fees, on October 20, 2002 aiid xnontbly ibsrsatter."

On Soptenxber 30, ZDDZ, a procedural order wss issued glowing parties to this

proceeding su opportunity to filo tbxnr oppaxrtlaus Io Llve5tL5's motion by. October g, 2002„end

allowing Livc365 to fde u re ply to any opposition«on October 11, ZM7.. Grdef. Pocket

Ne 2000-P CARP IYWAlk2 (ScPsolnbcr 30, 2002). Au ePPosWou wee tiled tip theRecardiPg

Industry Axnociatfau of A iusrica. Inc. ("IITAA"). The Amcdcan Fcdctetion ofTelevision and

Radio Artists ("AIrfRA"), ixxxd the Amexican Fedetattatt OfIviusicfalis ("AFbP) (colicctivciy

"L"apyr(gtg Owacrs aud 1'exfnrm era"1 intercollegiate Itrosdcasfxng Systcxn. tnc. C%M") and

COHcgiate Eraadcasters Itic. ("'CBp) flied stxxtcmcnte iu support ofthe raclin. LtvaM5 ttisd a

reply

1 Livc365 wes one of'9 petitioners appealing rhe Order

Since IBS xves not e party to thjx proceeding, IHS has tto standing to file e statcxucnt in stipple
oftdvetli5's motion. Cpi's stat meet xn support ofLlve365's monen cantatusd a separate

mofxea far stay pending appeaL Because Collegiate ~d ils meaxbere were not pnttea te this

proceedmg, they dc ner nave a rlglit 1 0 scelx a suo cf thc Order. ~s Order„&octolhro. 2000-p

CARP DTItAlkZ (August 8, ZWz). Therefore, ticrrhcr Hex nxa G&I's fxlixxlex~& be addrexzed

hi Ibis Ordci-



ll/04/02 20:24 FAX 202 942 5999 A 8r, P FAX CTR DC 46 QI011/023

RKCOMMENDATIAM

M'erlts ufXiyeM5'a Motion

Although, es noted aboyu„vrc hayc ooneideredmotlons to stay the Librarian's statutory

Hccoss rute dcteuninations on ttNo prior oecaslotts, Order, Determination ofReasonable Rates

and Term for thc Digital Perfonnance of gonad ttseerdtngs and Ephemeral lteoordings„Dochnt

No. 2niin-9 CARP DTRA1db2 (Auguot ii, 2IM2}, Order Adjnstmeni oftheres forh Sateiiitc

Carrie Compulsory License, Docker No. 96-3 CARp 911A {Novcnibcr to, 199 7), we tiavc iieycr

dhccdy addroaccd whether Qte Librarian has the power to issue such ssays. On the two prior

occasions, waheva oonohBed that themovaur had ttot tnnd» thc case for c stay; therefore, it was

nor, necessary to determine the ques6on ofthc Librarian's liower. lturthc perp~.ofthin

rnotnrn. too, we assume~ dccidioit that thc Librarian has the pouter to stay his 13tder

cstnbtishing rates fbr n sraunory ilccuac. Vc note, howoycr, that 17 (T.S.C. tig02(g) provides ttmt

n[t]ho pendency uf sn appeal under thi's paragraph shall not relic o persons obHgn~to rnalso

royal pay cuts under secdons 111, 112, 114 115. 11n. I I S, 1,19, or 1003 who wuuidbe

affhcted by the detrrtalaatiott ou appeal tc deposit thn staturecnt of account snd royalty fees

specifie in those,sections." 'Therefore, a stay would, et thc yes least, be n departure tron the

scncrelly nppl'cable rulc

'Jbe thotots to hc cunsidcn:d in dct»rrniuhg whether a stay ls warranted are: 1) rhe

liirclihood that the party seeidng rhc stay mill prcrnil on thc merits of dxe appeal; 2) thc

likelihood that the mouiug parity will br. Tttepetnbiy harmed absent a stay; 3) thc prospect that

others will bo hetrned if the const Tirsnts thc ste)r, snit 4) the pii'hlio interest ht spatting the ctey,

+tajniit)~~tdsnsn Jobbers+43'. Psdera ower issioo 259 'F74 921 (D C. Ch'. 195g);

~Wh M h '~BYo i'll .,5$9PPBnl,Ed3glc.CI.
1977),

Discussion

A. Like nod of Sue a

lhcUtu ted States Court ofAppeals for the District of Columbia c'rouit hss said thats

[t]oj ustTTy lho granttng of'a stay. a tnoyant need nut ntwtnys

estnbhsh a hrgh probabdriy ot success oJt Ihc merTts. Probeblhty
ofsuccess is inversely prnpornonal to the degree ofirreparable
hi) tny evidcaecd. A stay may'ho grautedwdth uith~ 4 high
prohabillty ofstioecss and sotnc nUury, orvice versa,

~& Nuotccr+~Jato&y Co~nun 772 F2d 971, 974 (D.C Cir 19S5). tioyreyer, a movant

is always teauircd to demonstrate morc thon d mere possibÃty ofsucccse yu thn sacring

Sn L'O»QS~glgenttnir 945 p2d I 90, 153 (6a Cir. 199 i)

Live365 asserts thur it tneets this teriutrement and that tt &vill Succeed Tn its 1

because "th rates sct in the Fnust Order ctc athitresy aud cnpricious in tight rrf the record, cleoriy
eppes

frustrate the Ciengiessioaai intent in cstahlishinn a compulsory license for sound rnccrding

-2-
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~ gg~ai undine of free cgpzcsnuca forali but,

l~~b~,nStbeFhatAumudmanestidbzof~~- Mohonnt2-

%be,'emmandnrlon! Uvgd5 bas littleprobability ofececcsc on IItaeaazms Itr the

foliowicg zeatone.

As n~cntei matter, Liee36S fails to discuss the rcievant tasudtud upau trhicb the

coertvsIIizuvlew ibe Qibttuhte'8 Ogdcr 6eaioe 8N(gl of tbe Copyrigbt Aet damnee tha

etandarci and scape ofjudicial zcvietr. }t arateetbal,

[fjhc court shcHhavejuriecHchon to ntcdKy orvacsm adachiou
ef the Libzatleu rudytf it 6nda, oa thebole ofthe recced before
thc~ that tbe Libuu aaedin au arbitrary meaner.

t7 U.S.C. QN2h3

'fbe D4, Circuithascarrdtzlly crnisidcredtbls semdatd aud frrrred tithe~4
vzweepnuaatly deferential, and zecluima thc court ta tudoht the decision ofrho J knew
ptuvblcd kstetheLihmriaa hce~ e. Sciaily plaoaihte ~plsoattou tbrh in terms or the

zcoxd ovfdeaca" 5m8rdmgbidnsbyAesccie6oa ofAmerica v, Lknariaa of Conareeg.

176 p&d $28, 552 (D.C. Cir. 1999), citmg]ftrtiugealss'n ofBroadcasters v. Lzhmriea of
CoOCc, 146 F34 907, 9 I 8 (LU.'. Clr. 199+ Causcqueidty. Ihc

churl

cau only'

evidence that ia ic the wnzum record'before the Litecrian.

Oa ttdn heals alone. Uvg65's ailpanciits peztainbzdto allezod violaecne oflte ybst
Auzecrhneczzigl tt osnaot even haconsideredhy the court. Ã0 patty to tbc prccccduzf, hcludtug
the mcvaet, tcede an ergrrorauz the the webeatteis'ight tc free spczreb under thepttst
Amcudmeut were violatedby dai CARP'» deeisicez ortho Libzariac'e Order. hxdeed, no parlyto
tbc&ARP ntterted that tbo yhstAulendnumt is at all zetcvant to rbc detzatnizurtlon ofrates.
Conse~tty, LI e365 cannot nope to pmvall on ttt pirtt Aznaudment nqpziricrrz vdtuu it cauaoz
oven zzdse iz cn appeal,~, iPe565's Fhat Amcudmczst argument Ia udedy evitbout merit. Aeon iaitbri
zcatrer, tha cases chad by Lizayd7 haVe nothing vihatsoerer tc do srith Cctryzinht or vddr any
Fzzst~eutzestrlehons on~t, hot zehao tn competled spccchroughed izy the
"falzceas doctriue" fczzoariy applied tc broadcasters, Ryg.isa Raoad. Czi.v. PL'C. 39|5 I'J S. 367
09tpyI. Ompelled speech zcquhcdby cable "museearzy" rules,Tumor Bzrssd-Sva haa.v~
512 U.S. 522 (7%4): and government reettafng an tstdc denting, Scbadv,t4ionut Hpbuduh
462 VJL. 61 (iN)), on r5saembaticn ofpublications "Jehictpatly made up rzfcmninai news,
pullen reports, or accounts ofaimiiwi deeds, cr pictures, or ctoriee of'deeda ofbiocdthoi, hzct or
erhae„%llnrers v.New Yzatr.I U4,507 Q945, on the ability ofcaMe television operators to
obtcm parrrdazhm tc operate. fzni ~eetae v. PrathrradCnmmimtcsrhme Too.. 47$ 'g~ 4dd
(t98Q, ca the ability cfhroedeaslers that receive public funda zo"~ in edhurializigL" EQQ
v, Latent of Women Voters. 468 0.$, N4 (I984), on amdeeeat eauemiseioa" aud peteudy
vffrarstve display" em the~ Rene v ACLU. 591 U 8 $44 (1997j, on tzanaudsaica on the
Intczuct of "nmterhl that ra bmtn0tl to miuuzs, Asheznk y. ACDL 122 L Cr. 17IIII (29ISg ead
ca nowtpaperltauarlcaster cross awutzthlp, tecsec America publ'~v. QC 84% pW BIO (398'.
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1 wish to communicate thew views on music snd rhet them right,
Thc tact that psup a may'~=& by tbc First Amcudmcnt-docs nor mass that tbo %mt

tu commgejqate gmso views rs p~=&
orRat the 'first

Amsndrusut gives~ s, right eu tnmsrailpcrfc~ ofcopyrighted music, or st ira

Amcadrucut hsr. any role in riererntjttjng vrhat royalty shcuM ho paid when they receive

chs th trsmuniastuns it vous Congteos'ecisicnto create a siatutoty Hccose

that a11ows s person to rat@a dig tal t~ltsiuns of sound recordings prvridwarf thar the jicsnrae

pays a Sir market rate Ccitsjsjy, it is quits clear'bst Live%55 iias no inherent right under the

piist rtmeudmcpt to msh: corurnrsc}al tne ofa copyright ovmsr's protectedwotkswlrhout

cumpiyiup wiih thc faui. The Const(tntlcn grunts Couioets the power io secure Cur 'iuuncd times

io snthOIS the exclusive right tc thsirworks, and rbls power gcucrslIy supcrssdss the fust

smcadmcn(rigiitS ofdiose whu wish to use another's copyrighted wM. Tjjtij~V~f v.b~
890 P~ 1173, 1190 {t2 C. Cir ]989). Iu ggqtcd~sdsu the court rejected a~ Amcndmcut

cjudioagc tc zulus governing a statnrory copyrjght license„chug that [iJnthcyre~t case,

rue petitioners desirc io reeks «criunsrdai usc N'rhe copyrbditcd vrcrics cfothers. There ia no

endmcnt right tc 4c suu Id. st 1191. Tha Iii strict ofColumbh Cjrcvir.'s analysis oppHcs

squally ic Livc365's iijtst Amcudnrcut chaiisugc to the rstca established tbr the Section 114

stututoly license.

Ljvc365 also rugucs ibai ths Li&ration's Drder is tptcly to bc reversed due tc his failure

&u ruusider a scttleittest a&cement bctvrccu ths Recording b dustty Aasocisrhs ofAmerica

('RIAAu) aud 14atioriat public ttsdjo ("HpR. J. Section 114@(3) allows cns or moro parties to

uey~rjarc licsueea vojuntaiiiy at any tbnc, even 6vting tho course ofu rute ssttbrg proccodiug, snd

gives effect to those sicccmsuts in piece of a y dctcrutinsriou of the Librruisu However, nn

agreement reached durmn rhc bccriu11 phase of a ium scttins'roceeding Is notpatt of ihe writico.

~rd uuiea s parry to the proceeding o8crs it into svideu~ jn ths css ofibc NpIUJUAA

ssrcsmsnt, cejdrsr party suade ibis otfer, vcr did rhc srbiuutcri request that gaia agrcciusnt bc

subiniitcd for ita ccae idcriisioiL

Live165 evidetttjy thotgtbt othcrwjsc, citing to aa urdar jsausd ou ~ber20, 2001, by

ihc panel for tbo limited purpose nfaomjtrltIE into evidence agreed'urns. 13ut, ss RIAA

notes in its opposition, rhs agreed-upcri rartna referred re ln thar order by thc Chltp were those

ncgorlstcd by the rvmiiinuig pnxfios to the proceeding snd bad absolutely nothing tn do whh

APE. Copyright Owners sqd performed* Opposition at 11. TbsNPR/RIAA agreernsnt is not in

tho wdttcu record ct ttio rata adjust|near proceeding iioris it iu the possession uf ths Copyright

Office ortho Librarian. Thus, Lrvc365'c aiiclisbon tbN the CARP Mcd bt jts puruoricd duty tc

consider thc rates and terms iii the 'HPRJItIAA sgroeineat is without meri1.

Is sddigoa re those two original srgutttents, Livc365 offers soviuel additional reasons for

why the Librarian should huvs adopted its rocommenderi spprusch. but spends virtmdly no timo

ln discussing why tbo Librarian's dstsrmiuatica war arbitrary based upon rbe record evidcnre..
pcr example, the isw requhcstiiat @a Librarian adopt taros tbst "most c&carly represent tbe rates

sud tsrias that would have'beati ticgvtjntcd in the masjretpluco between a wijEng biiyor sqd a
wjjjiue seller." 17 VE C. $ 114(fpz3(B). YcL Ljvc365 fardts tb- Librarian fur ndhcriug to the

law uuds~ a mWctplace rste, It argues mat~ gad Se guiding prlgoiple for seujnE ratrs is

roar persons vrlcbingto cngsns % wsbcsaticg should iiavc unbsmpcr81 eccessin sii SOnnd

recordings, snd jt seems to argue that tha Libradau recit reject a marketplace rats when tbsr rate

would bs mora tbsn some webcesters would bc willing tc pay. Motion et 11-12. This simply ia

4
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nor Tbo esse. b& ~cating the ct»to&cry Hccnse, Co&&gress baj~ccd the c»cities bcbvssn users and

capyrjgj&T ov&aors. The rcsu!tie u carr&pulsory licensing scberno w'bleb eliminates tze&Ls&caen

cos&s associated &&vjth ncgotiutiog scpsmb vein&ztary licenses but &vhicb at the ssrncrl&uc rc»vires

licensees tc pay a znsrkctplscc rare. The co»rt v ili nct ser aside a rcje wbiel& reflects tt&e stan&lard

sot forth n& tbc Iuw.

Lj&zcwisc, Liv&c365 r»»ict»ios tb»t theLa~su r&cted ia cn arbitrary &»st&&ter boca&&se Tbc

prie cry evidence he relied on TO esu&bilsb Thc rates for the stat»tory license v&ss tbc Yahosl

cgreemcat, It czticolat»s four reasons for itsposjtlo&t: thc cost oftbo proceeding excluded p»sties

who oocfd bavc provided other ussdbl evidences t»& jssncjty of e&tatuples r&f T»IIIicg sellozlwilling

buyer tn&nsacrions; Iacl; ofevidence pcrtainmg to purpceted fsc&ors tbst the. panel bad To

consideri sr&d the sllagcd cotb&s[0&t bar&m;a Y»heel and IIIAA iu sett&cg beccbmsrk r»tcs th»t

vrcuj&f ensure tbet comp»ntors costa &&&arel&rat»bftivclyhi+.a Motion at 13 'Yet, none of

tf&csc ratio»»ics offers c 6rrr& basis for overturning thc LRrariau" s Urttsr.

Certainly„any par&y ro rt&c proceeding, i»eluding Live365, had»» opportunity to p&r&vddc

evidence on the sts»dsrd for sett&ng the rates, it&olÃjug at&y factors which Ljvc36$ &bought

fuudcmcu&ai ro the csloul»tjon. Had Uvc365 found the recur&t jacking. it was la a

position

Tc

supple»&c»t it snd, bring forth witnesses to suppers its theories o»d proj&os»ls

gl&ujlsrty, bad Ltve565 T&dsbed ro preset&t cvbioccc fro&u &bird par&ics v&bo chose nct to

participate iu the process, it couJ4»s&&'zjy have included suet& evidence in &ts o&vn c»so. Its

complaint »bout cost c»peer&& to be u s&ster»oet more»boo& tl&B starctn&y process adop&@f t&y

&"ongress tbr sar&jug thc rates than tbc sn6icisnoy cfthc record»videncc. The fact is that the. fsxv

&e&j&ares that tj&e parties ra &the procccdmg bear &I&c sos&s sin such &n&&z&ner aad proporrioo cs tbe

~bitrsticu p~1 shell direct." 17 Us.c. $ 802(c). lt may be unfor&T»tate Tbat ccrrsjtt par&jos

Chare act tO participate iu the prco»SS beccuSC Cf itc Sect, but UVe365'S CO&t&plait&t roajjy Tnjatea

to tile CARp pfocess maudared by Congress»&ther than rbc decision tbe L&T&rsrjsn made based ca
» xcvje&v cf the & AR p report st&d the evidence ll& The record

Livc365 abo n&cb&tajr&s tbst tbs Lrb»»icu &vsc arbtr»»y iu relying solely upon Tjte Yaboo!

aarce»tet&t in scttir&g the rates for wcbccsters. Yot, Live365 docs r&ot c»plain veby the (.'AKL"c

applicst&cn of its Qljreria far sdoprb&g tbc Yahoo! csrccmc»k was un»o&cptsbls, sepecMy in light
oftbe fact tj&st &t did not think it arbi&zs&y for rbe c.'ARp rn dis&&dss cnnsi&jczntioa oftbc other25
agreements offered b&to»vidoaoe under the s»»&e critsrh. Madan ar & 4; 6pf~ 67 Pft 45240,
453%5-46 r&nd 4524749. Rcrbcr„ it raerely asserts tbstY»bccl wanted rates tbst &uould force
other small webcas&crs out of 'bt&siness, then oKczs no cia&tion to tbc record evbb&uce

foamite

assertion, other tbsn n reference tr& tt&c Mast t»&vorod 'Ha&fohs ("MFN") ob&&&sc b&eluded 'h& tbc
contract. The Libr»na»'s Order, however& carefully considered thc presence of the MHM clause
t&ud sb&rcd spec i6c reasons wby it did nct reject tbe Yahoo!»greement duo to tb»t cfa»sc aad ho&v

tt »accaatcd For thc affect of&he clause. Ql. st 45249,45255; san F4 CARP Rcport at 62. Tbc
feet ti&&&t Live365 disagrees c&ith tne tlosl d&us&zninatioa Is 1&&s&&Nciettr, fbr a sbnw&ng of
Ijkcijhood of success oa the merits. Live365 &oust Chmcust&stc &z»&y that decisian Tsns arbirrary,
something ti&ar it does»ct even c&tempt to do.

pi»a»y. f tvcs65 arg»eS that tf&e Ljb&&tris&& acted szbitrarilv whet& bc»doptcd zbc pcncps
rccommscdeticn to reject the musical v&orks bc&&cbmstic a»d sct tbe mf&&jtt&&&&n fcc at 5500 for all

-5-
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liccxxsecs. however. it falls shazt uk dcmanstxxx6ng that it bee say 1Rc1ihood ofprevailing otx

these paints. Ihn Grdcr sets fotrit s, daaalcd diiscussian ofthc musical vvarke bsxxchnxsdx rkxd

why it accepted the Psusps reaoxaxaeadattonto re}cctxhc model gcc 67 PRat4524&47.
Siaxiiafly, thc Librarian ckxsfslly caaeidhrcd the $500 minimum sttd Coacladcxl thar e rate

calculated ta eever adudxxistxntive costs sadvihich ir actusHy lets than tbe 5673 peryear
webcastets pay rei use of the xanstcsi works nader a. separate li~ xe not on its face arbitrary

gcs 67 FR at 452&o, 4576&-63 Txtstcad Ofxiddtessiag xho Ltbrsxian's nosan &r adopting the
CA7tp's rcccrnxuendatioa aa these paint~ Ltvs365 again makes sa offer Dfliow evmcara Ri tile

foml ofaifidavits ta support ite contention that thc eiaunnm gives thc copyright owners n

"ridiculous vrindlhih" klowavef, sudx ncw evidence cannot ha considered sithcrbythn Librarian

ln wcighmg the Ixkcletood of success ou the merits orby thecomt of axxpaab ia aa epxicaI &aux

tha Final Rais and Order, The CARp (snd thc court afeppes}s) can only consider ihe record
evidence. Moreover, the Libxarnxa did consider tho nxtes that xvchcsstcis py forxtce ofmaziest

wodH on the }xxtcmct aad, used it to assess thn reasonableness ofthe praposed rnaiimam fcc.
'Thus, Livc365's contention that the tttxel rale was arhltraty because Ir was based solely upoa a

single agrskrucnt ls simply msccuratc. Nor rtoes Live'M$ polxxt ta otlter cvidetioe ia the record ta
dcnxanetratcj ust vvh at lhc xnl.e ehanld have been knd why it wak axbitrkx3i for xtin Pxuiel nat ta
adopt this documented aitcrnsxivc rate

All in ail, Live365 nghxs ) litle to support z fmding xhnr It has e posaibihxy of success 0 a

the xnerixe ofice appeal. Ihns, tbir factor weighs heavdy sgtunst the gisxi'bng of a stay

Jxrcparsble haxxit Is deteitoinsd accordmg to its snhctantialHy, Ix7celihacd ofcccxnxanee,
aad ndcixnncy afproof. %i. nein Gas Ce. v. $ERC 758 P2d 669~ 674 (0-C- Cir- 1985).
"II}he Ixt}ary toast be both rcitsitt and Erect; it must bc actual aad aotthe~ g, Kc
patty rei}iieethig the stay mast shaw that the -[ijajury comp&ained of[Is} of such I txnxhxencexhet
there is n clear end prccecit aeed for ecpitahle relief t& prevent irrcpxrst le hsxxn-" ~Ie~dfxii
hic,v~ 409 &-Supp. 297i 307 (D.D.C.), ~atF 548 P.2d 5r77 (D.C. Cir. 1 976).

8efe aitcgstioas ofwhat Is Ukely to occur are oftxo vahxo since
the cocxt roust decide whether the harm will ig that occur. Ihe
movant must provide proof that the hcrnx hse accursed in rhe
taist xuxd is likely to occur agshb or pioaf indicathxe that the
herxa 1S Certeltt tO Ocoer jtt the tieef ttattiC, Pttrthel. ihe taOVaar,
tourt show that the alleged harm will dircnlly result tram tt
~ation which tba movant seeks tn enjob

~ns~ 758 P.'xd at 674

Further, it is nwsii cetsbiiehcd that economic less dc«not, iu nnd ofxtce& coastitkto
nxcrinrabk hami." ld

FJae roy word iu tttis coasidexstioa Is }GQ}lg7IMo. Mere
hxjunee, hovvevsr sobetsariai, in tsxxnc ofmoney, time aud
energy neeestarily expended ia the absence afa stay src aot
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exxougtx. ~e possibility that adeqxude ~mpeqm

corrective reitxxt wIII be availabJc at a later dsrs, in the ordinary

course af Jifxaaticu, weigtts heavily anaixxat xx cixxim xxf irrepartxble

harm,

~M415U5 61, ea{1514), atti xvi ' aa 4 *'ac
269 F251 921, 5525 (D C, Cir. 1958). JbxcaverabIO tuonctaty bus may constittrte irrxxpsrebie

bium ouiy whore the loss thrcatcxxs the vaxy exxitttexxce cf ttxe xnovanfs business." ~WI Uasiu Cas,

559 Pdd 84I,843 u2 (D.C. Clr 197TI

,I AC365 arguoa that nbsaet e stay it will sufgxr "severe and urcpurablo harin, as it vvili

have tc pay
'5n cacess af ooe raHlion V8 dol]ars" ia eoyaities cn "apprxccttnately l 4 billion

sound recording perhtxxxiaaces." 'VJotion at24 Tidspayment "thr45xttens to pat Live366 unior

bus jnass. - + bx adxtiYioa, Liva265 sabras that die Librarian's Order vtaJJI itereaee iis opxxxating

costs hy $100000 per month and that it will ba "retluired to pay 90% ofits revenuo foryxxiy 2002

for royalties alone." Jd,

Jtccamxxxeudtxtioui As~Guam makes clear, "[a] stay mrtr bo granted witlx eitlxxtr e higb

probabiliiv ofsuccess ton the xnerits] end coins uxjxuy or yisnyfLfg
" Qauau, 772 P.26 at 974

Became ibc probaboiiy ofsucccas on tho merits of itr appcttl ts law, Live865 rnlIsr detnonsriatc a

higtx probsblhty of irreparable hsrux iu order ta suslam a stay af tba Lihrarxan't Qxder Live865

hexa fxtlled to xxteet tbst bxxxdea.

Irreparable harm Js determined according ta Iss su'bstanllallty, Nkclihood ofoccurrence

xtrtd adetluscy ofproof ~antnt~nxas, 758 F,2d at 674. Thxx iniuxy must bc "botlt certain aud

greet." and bare allegadons of sxthat is likely lo occur are ofuo ydac since tba decisioumabar

must decide whether tha Jxercx still in fact occur M.

Ltvey65's argutncuis are inso6ioirnt to shoat nreparabic heim. First, Live365 baa nct

sitown that paylcs the raysttxea due cn October 20. 2002. hhoxttcns tha vary sxistencu of its

busixxass; it mar ly alleges sxxah an outcome Motion ar, 2 a. I lve'365 providtxa no cvidxaxce tbd

payhg "in excess ofauc xrdltioxx" xloJbus, payiuH '90% ofxts revenue for,inly 7002 for rOyahlca

slane," or having Its opcxatmg costs jncmascd by $100,000 par month will ba the death knelt trl

its bxxaicece gap &aflray Dcclarabon al $$ 1,4„20 Indeed, Livv365 provides nc evidence for he

clahu that itwiilhave to pay "ixx exxcess efcnc m'&ll/onUA dollars" on October 206 apexes &5m

tire bare aiicgtstion ofha cxxteeutivo vice president Assuxuxltg ttxat ttxts rioxrc Is correct, I.Ne565

fails lo provide any evidenco ofJta cxuxput fxnanoieI aitxxadon to iJJuetxxxte that 0 a payxtx at cf
royaleias cn October zo wIIJ nave a el cvssrating effect oa it business. ~a Copyright Otvnaxa

and Pexfxuuxexs'pposition at 14 Vn ttxe contrary. TUivc565 states that ii will pity the rcynMcs

for xiansxtxissioxxs by xxxdividxxaJ programmers ming our service," sccxoiitg i 0 haply liter alihoogh

it may bc a. bardshipt, Llvc565 will bo ebie to mxxke the psymente Magen at 25; Jclfrey

Declsixttxoxx at i I5. Accardjrgty. Jgvo565 has not shown thxxt its berm is both cctitxxiu sxxd greet,

ecxaa! sod uot ttxeoretxcal as rxxxtaixed under WrJtottg&alL118S. 758 Ix.2td nt 674

Second, Live565 has xxot shown that ite aileged harm xaaxxid xtixectly result tenn tts

obligancn tc make ruyahy paymouta, res Live965 and bean Jaxftrey sxtxte, a[t]lie eaxnpeny m ixs

-7-
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fifth year ., ig sail losing inonsy every moaN aud will ccntiaus to lose xricney ror thc

taresceebfe future, with the mast eignilfcsnteoztzctaifng zo thc!iccnsmg ofxnuaiec Motion at

35; JefFrey Deciaratfott at g I L Tiius, Livc365 has been fusing xuouoy even withouthnvinf; iia to

pay cny zcysroyalties uneez thc secrfan 114 xtefvtiuv license. Cocssifimntly, Lives 65 hes fhflsd ro

aiiow the zcqaieiis causality between xixe alleged ~he threat that itmay So a ofIzt

b ala~9 ~~ Utn 'see! -Tnt vhiclliiceolN stay.~Wi
'

xsam

P&d ar 67'.

Evcnasauminsthat Live365 vtlli guffin'arm& such inurn ig nct irrspsrabfe. As an appeal

has been gled iu tftls casa, s &vonkle ruliagfor Live idf would render any huxrn zspaxubla Il'ivs365

Ig stieccssf'ul on appeal, then the court csn arztsr refunds vdth intort'hat would provide

Livs365 with au aderlnatercmedy at Iaw. lac:17U.S C )802(@.

Livc365 afxo asserts that "[i]&rhc royalty raxeremains uac~ it is difficult fc

catcutatc boai I,ivc365 will ever be ebie to achieve profitability without cffatxpng I isteucrs to

assess the content available on Livc365 corn." Motion «t 24-35; JefXrey Dec iaxufiott et 'f i I,

Even ifbefng coxppellcd to charge Itgtexfers for ltg service mi8ht constitute irrspiunbls harm, Ihe
' about tlxrsata to Live365's hdnrc profitability Ignores thc fact that. tho rates that ars xhc

subject of this zuoticu cx for the ~iod cndmg ~bar 3 I, 'POn'x-Isgs rhaxf tbxcc months Izom

now-and therefore a stay of thc Libraria's Order would hsvs N.ia Impact on itic Iong-tcrxit

profitability of Lfva365 or any orherwcbcastor

5innify, Ihc timhxa cf Llvs365's motion cuffs inro question wbctfxcr Livs365 is really in

danger ofguff'ering hxcpciabic harm in the absacos ofa stay The Librarian 'Issued,tug Drdor

sert'l the royalty rates ou tune 20„2002. Live365 filed its notice of appeal o AnSuat 7, 2002..x

Yet, Livs365 uisitsdto file Its xnoffon for stay pending appeal uiilil Scpteraber 30, 200Z, over

rlxrcc months idler the Liiriun issued his cider, 54 days afser I,iYe365 file its txoticc cfappeal

in the rx.C Cfrcufu aud only ZO days bdbrc tfic duc date for ths first aoyalty paymenrs.

Live365's failttte to sMe stay sooner "undercut the sense cfnrgcacy that ordinar Iy

accompanies a motion fbr preliminary xcliefSld suggests thtit Ihcrc ig, in fact, no rzspaarsbls

injury.» C~b~~N, ~v, C' 756 fydd 278,277 (Pit Cfr. f9853, guotfru Lc ~rtsao ~c-

itdc~~cdz xn 9767.2499, I01(ZdCir.1952):, dforA 'lsv p~l'! 539f.2dpgZ.987

(D.C. Cfr 1p753(feud
' ~ay delgy lu seeking relief"insvcuscbie"), Surely& Live365 wus juat

ag awuzc of ths essverc sad irreparable" bann it auegedfy would suffer as a xcsuk of the

1 fbrsxlan'x Order whaa it filed hs appeal on August 7 as ii wss on Septxrnber 30, less tbgxt three

weaks before Ibe allegedly hxenaxnblc harm was icing to occur

Far tile reasons cez fodh above, ws cannot ascertain aptobebillty of irreparable haiza

snfFIoleut to warrant u stay of thc Librarian's Oxdm.

'ccxlpn 802(a) of title l7 of the Urdtcd States Code states that the Libruriait" S Occision With

rasped to a t.ARP report tuey be appealed tc thc D C. Cioadt widxin 30 dsye aBer publieanon cf
rhe dscYiion m the ~i'cd 'I~, 7hcLIbxutiau s Order wee published In zbe psdsrsf ~is r

oa July 8, 2002; tlxsrafora, the peigod for appcaxfue zue decision ended oa buuust 7, ZofzL
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Any 99 2arrn sAn ~bl99 harm s9dfer494. hy the movant in absence ofa stay mutt be butaneed

anyh7urn cntyered by Ctltcr hrtersded parties iTa stay is grantrd. Qaorrts8

977.- ~V''7ngLppsleusn 259 K7d er 925. pano.to 82therc in the event a SCO7 is granted ia 28iso

evaluated socordhrg to its substantiality, E~iinood of'ceurr89ncc end 79dertllaoy tranproof.

. OS 6 1 272.i6 98787; i~%i 1 G 788826lll674,

Livo365 argues tl869t the onlyhatnt that clopyri@t o888rrers and porrerrrrers will suffer ifn

stay is granted is "n st78ort delay in receiving royalties. Motion et 36. 9uch delay vSI be e~ inswrttenlenoo Id. Fo~, if ihe Lirdan'S Otderla uphclG'ion appeal, Live365

contends that copycigirt owners can bc "eoropcusatcd forthe delay in Cellecthrg paymorni by

aSScssnlg re89sonabie poet-Judtpnetrt tnrereSt." l7L

treconttnendattonr H79ving determined rhst Ltve365 hai not made a suKciene chr8r97tr7g

of1ikeliho82d of snccreS Cn the merits and irreparable bann, this thoxor is nclt dispo itive

Hovrcvci, a8sr exu82dni729 tbe bann to Copyright 09vnere G72d Pcrforrucrs in terms of'its

W C2 75K I 7b tiaf likeliho49d ofoccurrence and edo7tuacy ofproofehouidaday be granted. vie fred

tbllr this nictor weighs agirrnet Uve365. ~uo 772 7.3d at 977t ioe iceoBS~n

et 676t.

Ifa staY is grunted, the harm to Copyright ~crs turd Performers will be cnbctanr]at, as

no roya irles will bo paid tmril tho Dg. Cirsllit rendras its decision. Morcovcrl there ie no

9tuestian that such harnt will occur to Copyriehr Orvaerr und Pcrfettncra in thc @rant n stay ie

qrar2ted ec thc str4y lrlontd delay psyntent ofths roya'ltiee unb1 the cr82927t issues its decision

We rcconrlias that such lose49r are recoverable ance rhc D.C. Circuit readers its dceirion;

hs227evcr, wc see no reason to delay r89Geipt 62fthe royaltiesm tlgttr ofLivc365'a failure to

deinonstrate e llke1iborid of'success on ihc m492iui 7p2d to chow irrepan7hte hsttn„Copyright

Ov7ncre end pr7rtbrmcrs have rccelvcd absolutely no royalties under the ct79tntory ylcenso even

)hough wcbceitare have b6entrig performances oftheirround recordings under lbe

l9sente for almost four years Moreover7 wcbc79stnrs'tSIQS oMnancial distress actually rnite

the SpCCtre that further deleySh paymsnt may nrean that VrCbeagtara, Whe Stlcgrrtly Cunt us te

lais money even without having had sc psy rhc strontcry royalties, vrlil be even tssa able ro pey

whet Sey vrrc if ths obggationto maRe payments is deferred tu serac point ur the fhtcre.'e
corrctudc lhnt the bairn thar a sary rs likely to cause Copydght Otrncrs and Perforraora is at least

ar tPV9at uS tbe har2n that denial Of a. Su9y IS iikely te Caurr9 tp LiVe365 and arriere,

Q. P~2hiis T rter42sr

LlveM5 sssens that thc public interest would bc carved by granthig a srsybecause

webcesthrg pro27idec access I o e dlyerslty ofrausio aod 61ls a need thetis not~ try terrestrial

184Mtion tu 57 (C82rlyr gbt rr74799ere "are aev gohig ro be pN arry287uy, or 99 ill b82 paid

penniec ou ths donar. because those peyers will be ba7drrupt. j. Allowing such. licensees to

continue web-'isdrig wtthout peylng royalties 797hcn they~ywiH nc ~bauble to pay those

roydrics cle79rly weal tler822 C62pyrini7r Owners mad Pcrfolrucre.
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radia Ebr msuy listeners, iviutiua at3ff. Q addition, Tjve365 mens that fbe fnszafhat would

comets esllegcsusbcsstcrs, recording artists vdrcss works ere pfsyerf ou Tntefztetradiu, and

co rfpsrdrn that bsnsfit & rn Tntarnat radio shouid bc eunsMered ss &store in dsfcrtu umfi

whether a sufy is iu fhc public interest g, st23 u.lp

Ccpyiiffbt owners auff per+tmers countae fhst bairn to these antitfas hss tfo place lathe

auuiysie ofLxvs365's xnutiuu for sbry, as they Sfe Ttot psr6cs to tbo appeal; therefore, they have

no posefb]lity at tdl of~ff on sppeaL" Copyright. Ovufcts snd perfozrneiu'upcaitisn af

ld n10 They urge that ifeuy ofthe "stay analysis" is applied tn tham Third parties, fbcn tbc

entire furafyms shuittd be applied g, They also argue that tbu Congressional directive tbnt

royalty payments bs zu~s psudn ff appcaitvoufd bu thwtucsdbv the fpsutbtffofa stay Td at 19.

'Recammendatfunt ht the out~ weaffres with I-ivc363 tbst barm to third Trsztics

absent a stay, sf it fs tu be considered nt all, should 'ba tsrsxuiusd as part nf fhc austysis whether

the issnrutes ofa stay is in fha public lutefcef Tisvfng said this vie dsrszmiuu that Livs365 hss

fhilcd m show that nay alleged bann tn rbfrd partfe~liegcvie~ recording ur6& whoss

wariest sre played oil Imeruct radio, az companies that bsuufir from tuterner rftdfo-cvemdus the

public iutsrest in ensuring thur cougicss'ntent that copyright owners be compensated when

their sound rscordfuffs szs strearusd over itic Tmcfuct is curried cub 5 a teach this esnefusiaii vcr

several reasons,

First, Livc365 ssseris thar cullccu wsbsasfsrs wi11 suffer ssvsrs, irreparable haun absent

a stay. However, Liveses tails tc zusftc its case. Nowbeze ia tbs declarations provided to

support this euntentiou dues adeclarant stsfc that his college Ifucfnet radio station will bo u abls

ro Tusks tbc royalty paviusnts ar dist deice so will put 'it out of bttsiueSS Off the contrary,

William f .„fenbedcc, geucraf inruurfter eEKTBU (pres Ur ivszsity), afbzruarfvefy states rbsr

Krp.U "can aifurrf to Tufy the hacK royalties due un Qcfeber2D "Motion at 271 Robsdee

gectuzutisn af $ 18.'s status thsc-gofufffcrvrard," TTT&fi may uot be able fu psy ifs

webcsstiug ruyainus in addition to tbs zoyaldes it of&cs tu thc perfbttnfug rights organizntions for .

usc ofthe mllsicai vzorks, "especially us ifs audience increases. Mutton at 27 ys, Robedsc

Dealsratioa at g 1 8 Such afieged fbrurc harm is sueeuistive, especially baseman tbs period

'overed by the rates ssr forth in tbe f.ibrarisn's Order ends cn 13ccembur 31, 200? ie.s tbsn three

trfouths fium now, tn addition. szpcnsss (such as those mcnrreiI fu compfyiug vlifb notice and

racordfzacpiufT rcqulfcmcats beiz@ cuusidersd iu a aspuute ridsrnskiup) other than the zoysftlcS

dus ender tbu Librarian's Order eze uot coffeldefed iu dcterumdrm whether irreparable barm will

occurnew absent a stay Likirwiss, Joel lf wll1er. Tffeuity supervisor at iQCUL (University of

Louisiana atMo~], user asserfs that KXUL cannot ms'ee the rcyaity payfneffrs; ha Tucrcfy

asserts thN tO do so would ho onerous. See Tfrifler 17sslsudion ut g 16„2V-2zL

Nor~Livs365 erfsblahsd a causal couuectioq betwism tho Libzuriuzi's Ordsr aud the

causation ofwabessthig by curtain coifsffs uiebcssters. LIVe3fiI asserts that Mr. Robedec bas

persona fly caufiuned that 70 stances bsve already stopped wsbcssfiuff because ot'the f,iflulaa's
Order aud hss heard Qufu credible" sources fbst many aors bsva also Ltsppsd. Motion at 30;

Page 2 of+ilfiezn C Robodes'e declaration was not Sffsa wfth the r opyrighr Office cr served

an auy ofThe pamCS to tffie pru~ing Counsel f s Live365 wss notified ot the defect but

Tailed fo chrzecr '\t.

-10-
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Itobadee Declsiadun utg p3-24. However, zvtr. IIebedee haa provided no evidence tu shcnv rhat

result in their rasuruptiou ofwebcestlpg, even though thoro is u likelihood tharzhe Court cf

Appeals ttliimatdy will ufErm tho rater cetrhhabedhythu Librarian. At most,sdr. pnbadaes

declaration merely shows tharrb~c cullege rvebcastara have cltoacnto~webcm6ng, perhaps

because they do uctudsh tn pay rhc royalties.

3uext. Livc365 asserts that recording ardsis whose works urc played ou tnturuet radio will

bu sevuxsty, ineparahiy hanucd absent u stay because uumy such arQSIS do not receive eaposuro

on terror ai radio stathsus. 1VIouou ut 31. Atnbr, I ivu365 fails to make trs caSe. 3tecaidhzg

artier, Ere Iiruiiie Autumn, who own the cepyr18'hts to theirworhs can decide to forego their

royalties aud license their wcdc to wcbcastcrs royalty free. SccAubuua IJcobuution $8. Other

recording artists, Illte Jails Ian, vrho obcoeo lo sign wiN a record label, are thereby bound by the

deal they signed vvith the receld label. Ifsuch an artist Is rbs~with the atnonnt ofairplay

given to hislhur work, aud wiebaa tu permit herweak tobe performed. for Iittiu or no royalty, the

ertiSI Inust address those concerns tu thc record label rn which eho has ussiasiud tire copyright.

Thus, the neciaiarjeits ofMs, lau aud W. Autuiun du uot evidence irreparable harm absent u ~
of tho j.ibrarirm'e Order

Fhudly, Livo365 asserts that couipanlas, btN XgYolce„ that bencfrt &are Interact Ibsdio

udli be harmed absent a stay Live365 describer XSVoiee as "a Icchueio@'ompany that hss

developed u piationn which enables mobile access tc virtually any type c I live and on4emand

iuudia courant, including IntetneAeted streaming audio, xediu, television ox'ther audio source."

Iviction ur 34,'able Declaration at I 2 XSVoice licenses this platform tu wircluse services like

N eXtei and CIngulsr m well as to thiribpurty «rvtee providets. g. I ivc3% usuusa tbot absent a

et y,~ radio stations will go c&1aut vdneb in turn wiil have "a severe Impact" tm

XSvuicc"s "aet litJJ ro auzacr. new users" und its "Aihty to motivate a&ting users to continue

using its ssrvico." Mohon at 3S', Cable Declaration at g ll. Wu Zu&d this srguraemt tenuous at

best„as such, jt does notvuurard further discursion.

ihu purpose ofsection 114(t0 is ip compensate copyright owners rvhanthelr sound,

recordings ero p~hciy pscfouaed as part of e naIMstcmpt cligblc uonsubsoclption trauuuiseion.

I7 U.S.C li1 14(u). Boca~ Live365 hus not demonstrated a high probably ofsqccese ou the

merits oflIS appeal or that 6 m11 suffer irrepsrabio hurts absent a stay of%e J.lbia@m'a Order,

dre pubgo mtarsst &n ensuring that copyright owners aru corupeusutcd ter the nre oflheirvrorks

ovurridce any cuuntcrvinbu8 public Interest profferedby Livo365 Therefore, after bslaneiug alI

oftbu factors, we conclude the grauuag ofa stay in this casu would bc contrary to the public

h11eiesi, ~

Accordingly, it is recomtncaded that rite Librarian deny I,ivu365'8 taction for a stay.

80 Rxr.-t3~IrJr

'guvtd O. i arson,
Aoeurg Register ufCopyrights

-11-
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0RDgtt. OE Tgtt 1~RAS&gl Q1 CONCitR99

Hsrisg chdy ooseidsred the sscatnmnndsthm ufthe Aotiuit Register of~ts ih the

sesnar uftbo mothm efLiveS65~ los. ter a staypendiug appeal ofthe Phud Rule sucl Order

ie this~ug. 677'5259 pair 8, 3003), tbs4~ sd@ts the tsonnnnondsnouto dost

the tsotiou for the reeeoss stared hthe recostetetshooe.

$0 CSB ltJQ),

AiY/
JamesK SiHisglott,
The Libmlett ofCongress.

DATED; October 1 n, 7hrq
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Joist Snuso
tutccchv4&tector
5OUuu&ehnnga
l99) Connecticut Avenue, N.W

'wa@ngtun, DC u0086
It Ieuu9e. Iyan li3I~141

Isa KK 5465 "Bigihlu 6tuuil '9/cbmga('aytuent plan

Dear Jobe,

Livc&6u. Jac. urstefally accepts s~haoao e pc Tutpuoaty payotcnt plan oFFcr

(pot& st yo webaite at the5gravhtg VIAL-Itu

attachea here{a) For aegvlcet quaIHylcH as an eligible small ~eboas un

NATEMAL
RFiDAC'fK9

,%ewi) lttancrar ttutsu tunds into your «ccount on ldtuutay. Wo xamsnt

Fatorstud tn scttinga ried far baok~ aa trail sa Future roystusr urn are 6rzply

rive oryou",@II qgzoschbcsh tous «nest tne cr vccboccterx, ac vto con ue o

ncgecissa ~ititym x ~ aitng a n so

Judirial e- %e stnhopcFuI tbst c. quis'k resolution oF tVie tusttes caaretuit in uur ng

bc 61str~l to the copyrlgut

any Icmainiog toyalocc, sa teat these ntoeics uugtu bc tnurc Ieanlly I

holtuuu,

It ir unclear what relief the fjastvctsiou uF HR54$ ifpeastsl into last utill o~aud. ss such

o ~ kthe cat tctrnt of the ourrsrtt veuttou urtbe 'nl

ofth bhrarian'plunIR lo

auouitl tho Snal teans etk& ueti5 ar auchaitoitsrisFilabulnn bc Imo fevo cto

urOalgotuecrvc all ri brr to continue tu pumuc our availablejualoiat rctuctilcs.

Thsabs aydn rot titlt fr6r app~hcad For hVlgu the etcioun to sropthr.&acing afusoty

inslepandanI voi eau tbtoogbont tha Iauttvtsl Radio couuunalty

Jcba Jar&ay~vc~ice yvMlent,
Corporate Straw~ a Ocn~ Counsel

I.ivc365. Inc,

12%I East HtKsdale boule atd. suite XB v uosutr Qtr CA 5—""~ s 650.ning.740n ~ ouu,uag,749a FAx

vswvr ilvo365 ram
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sogn&Exehange Anno+n~e *
Plan Nihil a Congress Cpnsiders Small Vlebeester

Legislation%
(October 18, 2002) In light of the Senate's failure to

pass H.R. 5469 before October 20th and our

expectation that the Senate will pass H.R. 5469 when

it reconvenes after Election Day, SoundExchange

announces the following temporary payment policy for

smail webcasters on behalf of its sound recording

copyright members:
- Any webcaster that qualifies as an "eligible small

webcaster" under H.R.. 5469 wiii not be required to

pay on October 20 the per performance (.0752 cents)

royalties otherwise due under the Librarian of

Congress'ecision of 3uly 8, 2002.
~ Instead, by October 21st, these eligible small

webcasters may instead pay only the $500 annual

minirnurn fee sek by the Ubrarian of Congress for each

year or portion thereof they have been in operation

since 1998 (a maximum of $2500) until this Congress

has had the opportunity to act on the pending

legislation.
The full text of%,R, 5469 is avai~le here.

Cominent ot 3ohn L. Simson, Executive Director,

Soundlxchange:
"Given the unfortunate f'act that a lone Senator'pparently

held up the small webcasters'ill, we felt it

appropriate to offe'r this proposal. Vte hope that this

unexpected development will be soon resolved by the

Senate. From the beginning, we have wanted to work

w'ith webcasters, and this temporary payment policy is

an another example of our commitment to the

webcastlng Industry,"
For more information on SoundExchange™, emaIl us

at. info soundexchange.corn.

license barkereznd,.ofmlicense back~ad.ohn
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Elizabeth Rarler, gtnrtford 650 723 4426

Universigr. Centerfor Irrternet
and Soriety

650-729-5674

David OxenfordlCytir1tia Greer,

ShaW Pittrnari
202-663-8007 N2-663-BOOO

Barry SJotrMc, Loch rrtt Meir
(

Adam Cnhori. Feil. GcCvhal

212-4074990

212 310-8007

202 857&939
Sandra Aistnrs, Wei7, Gotskal

Mar1r Pennaok& Ctptl Diiitrtoa, 202 51~p405 or
App ll t Strrff, U.S. Dep rtm

ofustice

202-514-1.673

212M7-4162

212-310-8000

202-682-7000

Bruoe 3'oaaph, Joey, Rata Ch

Eieidfng

202&29-7207 202-719-7258

David Carson, 0$4er. frfthe
General Cormsel, Copyright

Ops

202-252-3423 202-707-8380
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Kenneth KauQnan, Skr)ddt.

Arps, Slate, Meagher, ck I'/orrt

202-393-5760 202 371 7170

William Malone, Afiller + Van

Eaton

202-785-1234 202.785-0600

Arthnt Levine, Finnegart,
Henderson

202-408-4400 202-408-4000

Patricia Polach, Sredhog'dk

Kaiser
202-842-1888 202-842-2600

lrll Ifrk 'f I

IPifil)'I'ji)iicf!tl4$Irlfqjtiii~'I)))) r)fij'"Ill':«fljfijjjl@)II jt))kr))I.

Michele Woods
!i."lit."L'IEW: 7 ".:; t ', i4NV,'.

01482,192

202-942-5719
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k
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MESSAGE

Attached ia a COpy Of the OppagiYiOrt nfCcpyript OWnere And perfcrnterS tc Livo365.cnrJ)'S EmergenCy

Moron for Stay 1'ending Appeal which was 61od today with the D.C, Court ofAppeal~.
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